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STATE OF SOUTH CAROLINA - | TN THE COURT OF COMMON PLEAS
COUNTY OF HORRY = .  Civil Action No.: 2016-CP-26-
William K. Saunders on behalf of himsclf and | -
those similarly situated, ' : COMPLAINT
' : Jury Trial Demanded 25 ..
. Plaintiffs, ' A -
' e, T o
Ll P X
| = o
© Margaritaville of Myrtle Beach, LLC, i = =
5 o I
Defenglanl.= : ?:

e
r
| ;

Now comes William L. Salmde;fs (Named Plaintiff), on behalf of himself and those similarly
situated (Plaintiffs), by and through counsel, and mspcétﬁﬂ[y shows unto this Court: '

INTRODUCTION

_T-his case arises out of Defendant’s, Margaritaville of Myrtle Beach, LLC, unlawful pay
practices and policies. Sp;ciﬁmﬂy; for at least the last three years Defendant has willfully mquircdl
its 1ip employees to perform work wi,thout pay under the pcnalty of being fired so Defendant would
not have io i;uay aminimum orévertime mgeto its tip employecs. As a result of Defendant’s willfully
engaged unlawful pay practices and ﬁolicigb,.Defmdant‘s tip employees have been robbed of their

earned minimum wages, overtime wages, and other benefits that they are entitled to under federal

b = — - e - S

law.
JURISDICTION AND VENUE
.  Named PIaint?ff is a citizen and resident of Horry County, South Carolina.
2. That upon information and belief, Defendant Margaritaville of Myrtle Beach, LLC is
incorporated and existing under the laws of the State of South Carolina. Defendant is vicariously

liable for the acts and/or omissions of its employees, agmls,'contrhclors. and sérvams under the
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“doctrine of respan&gat .mpen:or. At all times relevant herein, I')cfendap.t acted by and through its
| agents, servants, and e;ﬁployees, each of whom acted at all times rcleva-m hgrein in the course and
scope of their cmpioymént with and for Defendant. | | |
3. The parties to this action and the acts and omissions oompl_ained of herein are subject

to the jm‘isdicﬁon ;lf tlns Court and venue is proper.

FAIR LABOR STANDARDS ACT COLLECTIVE ACTION ALLEGATIONS"

. 4, ‘Plaintiff incorporates by rgfemnce, as if fully set 'forth, each and every allegation in
the preceding pamsmphs |
x Named Plaintiff brmgs this action for violations of the Fair Labor Standards Act
(“FLSA) asa col;l__e.ctive action pursuam 1029 U.S.C. § 216(b), on behalf of all pcrsons presently and
formerly cmployéd by Defendant in noa_;m(pt posiu‘qns and subject to Defendant’s unlawful pay
practices and pol i_:cics descnbed berein and who wurked for Defendant at any point in the three years
preceding the date the Iinstanl' action was initiated (the members (;f this putative class are referred to
as “Plaintiffs”). ' |
6. Narhed Plaintiff and Plaintiffs are similarly éituated, have substanually similar non-
managerial job duties, have substantially similar pay provisions, and are all subject to Defendant’s
el pelkioksosd et described herein. - . |
7. ‘ There are nurnercus s:rmlarly s:tagléd current and former employws of Defendant
who were oompezmaled 1mpmper1y for earned wag&s and ovm'tlmc carned wages, in violation of the
FLSA, ancl who would benef t from the issuance of a Court Supervised Notice of the instant lawsuit
-and the opportunity to join in the present lawsuit.

8. Slml]a.l'])' sﬂualed employees are known to Defendant, are readlly identifiable by .

Defendant, and pan be located through D_efendant srecords.
| ;
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9 'Ihcrclftl)rc,_Named Plaintiff sﬁouid be ﬁ_ermiﬂed to bring this action as. a collective
ﬁclio_n for and on b;half of himsélf and those employces 's'imjlarl):z situated, p;nrsuaui to.thc “opt-in”
provision of the FLSA, 29 USC: § 216(b). |

| | FACTUAL ALLEGATIONS

10. Piamuﬁ‘ mcmpomtes by refercnce, as if fully set forth, each and every allegation in
the precedms paragraphs ; ok K . R ' |

4 P Namcd Plaintiff is a former hourly émployee of and began employment for Defendant
on.or about April 1,2013; his employment ended on o sbout October 1,2015, |

12.  Plaintiffs are current and/or former hourly employees of Defendant who, within the
last three years, have been or are presently employed by Defendant. -
‘ : I'] 3. Py Upon mformauon and belief, Defendant is a restaurant engagcd in the production of _

~ food and other goods for interstate commerce. Specifically, Defendant makes a substantial use of the
‘channels of _intzrstﬁte_ 'éommerce,by pmpanng and scrvmg fo'c;d‘for-vacaﬁoners to the Myrtle Beach,
SC area. Add:itiopally,l Defenda.;lt ims annual gross sales 'orlbusiﬁcss_ of at least $500,000.

14,  Named Plaintiff was a “tip;' employee, and Plaintiffs wm anﬂ!or are “tip” employees

for Defendant, o g

. 15.  During all tifnes relevant herein and upén. inf‘;miaﬁon and belief, Defendant has’
mamtamed an un!awful wage paymcnt system for at least the last three years and has enforcod such' |
| unlawﬁll pO]lCleS at the faclhty named in this lawsmt |

16. . For examplc, Defendant mamtams a pohcy that no tip employcc can clock in unul i

their ﬁrst table is sat. hkewm, all tip employees must clock out as soon as their last table is fi mshed.

However tip employees are rcqulred 10 continue workmg for Defcndanl during the time they are of



..of Defendant wnhm zhe meaning of the FLSA. . ——
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the clock. The total time worked off the clock for each tip employee exceeds two to three hours per
.‘ | . * . [l ‘ t
day.

17. I'hc pohcy dcscnbed in the previous paragraph was enforced vuth an iron fist. If the

Named Plamuf’f or' I’lamtlﬂ's expressed a desire to remain on the clock, or if they rcmamed on the

clock, they were th_rea‘rened with ,losmg' their _]Ob. Likewise, if they showed signs they would report
" y

" the mc;dent thcy were lhreatened wnh Iosmg thclr job.~

18. Named Plaintiff and Plamt:fﬁs routmcly worked overume, during the busy season,
usually between March and October, Named Plaintiff and Plan-mﬁ’s worked at least fifteen hours a

“work week”. However because Defendant required Named Plaintiff and Plaintiffs to perform most

of the work while off the clock, overtime cempcnsanon was not pa1d

L}

FOR A FIRST CAUSE OF AC TION
(l‘mr Labor Standards A Act— Failure to Pay Minimum Wage)

19. Plamtlﬂ‘ incorporates by reference, as if fully set forth each and every allegation in

the preceding paragraphs
. 20, At all times re}cvant herein, Defendant has been and continues to be an “employer”,

wuhm the meamng of the FLSA.
: & ' ' '
2k = At all times relevant hierein, Named Plamnff and Plaintiffs were and are “employees”

"9, At all times relevant herem Defendam was and is respons1hle for paying wages 10
Named Plamtiff aud Plamtxﬁ's

I : ' : _
23. At all times relevant herein, Defendant has anhual gross sales or business of at least

$500,000 and has _lwe or more employees engaged in interstate commerce or the production of goods

for interstate commerce, within the meaning of the FLSA.
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r 24.. ‘The mini:ﬁum wégc provisions of the FLSA, 29 U.S.C. § 201 ei. seq., apply to

Defendants and protect Na;ned-Piainﬁff and Plaintiffs.
.25, Named Plamuﬂ‘ and Plaintiffs were and are entitled to be compensaled by Dcfendmt |
atﬂacmtcof$?25pcrhour pursuamtoZ')U S.C. §206
26 Defendant fmled to pay Nmncd Plaintiff and Plaintiffs any wages whatsoevcr for
 certain hours worked, in violation of 29 U. s. C. §206. | '

" 27.  Defendant failed to pay Namcd Plaintiff and Plaintiffs a minimum wagc for certain
hours worked because Defendant required Named Plaintiff and Plaintiffs to be off the clock while
working certain hours - L |

28. Dcfendant was and is aware ﬂ-lat the FLSA applies to their busmcss wﬂ!ﬁ.ﬂiy
dlsmgarded the requirements of the FLSA, and willfully required Named Plaintiff and Plaintiffs to
clock out while working, for the purposes of not paying Named Plaintiff and Plainﬁﬂ's minimu‘m_
wage for time worked. | I. - ; e

' 29. - As a result of Defendanl s unlawful conduct, Named Plamuff and P!almlffs have

sut’fered damagm set forth hcrem. .

: FOR A §!£0ND CAUSE OF. AC’TION
(I‘mr Labor Standards Act— Failure to Pay Overtime Compensahon)

] 30 . P}ajmiff mcmpomtcs by reference, as if fully set forth, each and cvcry q_l_l_é_gation in
| the precedmg paragraphs. -8

31, At all tmm relevant herem, Defcndam has been and continues to be an “employer”,
within the mcamng of the I"LSA

32‘. Atall tlmes relevant herein, Named Plaintiff and Plaintiffs were and are “employees”,

of Defendant within the meaning of the FLSA.



T -
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|
33, At all times relcv;'am herein, Defendant was and is fcspohsiblc for paying wages to
Named Plaintiff and Plaintiffs.
|

3. Atall fimes relevant herein, Defendant has mmuiﬂ gross sales or business of at least

. $500; 000 and has two or more employees cngaged in interstate commerce orihe produchon of goods

-

- for mtcrstate commeme, wuhm the mcamng of the FISA

35 Tb? wage provisions of the FLSA, 20 U.S.C. § 201 et. seq.. spply to Defeadants and
protect Named Pla%miﬂ‘ and Plaintiffs. | |

36. Nafned Plaintiff and Piaiﬁﬁffs were and are entitled to be compensaleé by Defendant
for their emplqym:em in excess of forty hours a work week, at a rate not less than one and oné-half |
times the regular rate at which Named Plaintiff and Plaintiffs were and are employed, fursuant to 29
USC. §207. f | ‘

2 A Dcft:ndant falled to pay Named Plaintiff and Plaintiffs any wages whatsoever for

' cerl.am hours workcd, in vnolatlon of 29US.C. § 207.

38.  Defendant failed to pay Named Plaintiff and Plaintiﬁs any overtime wage for certain
hours worked bemuse Defendam requxred Named Plaintiff and Plaintiffs to be off the clock while

workmg certain hours

3;9. Dcf‘cndant was and is aware that the FLSA apphes to their busmess willfully

“disregarded the r:qmmnents of the FLSA, and “willfully required Named Plaintiff anle!amhﬁ’s to

clock out while working, for the purposes of not paying Named Plaintiff and Plaintiffs an overtime
ji = | on |

-wage for overtim'c worked.

40._ As a result of Defendant’s unlawful conduct, Named Plamuﬁ' and Plaintiffs have

suffered damages set. foﬂh henem
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JURY TRIAL DEMAND
41.  Named Plaintiff and Plaintiffs demand that all issues in this case triable before a jury

aresolned

WHEREFORE Na.med Plaintiff and Plaintiffs pray that th:s Coun vnll enter Judgment

provldmg, fo the fullest extem possuble, every remedy available under 29U.8.C.§216, 1ncludmg, but

- not lumted to, ihe amount of Named Plaumﬁ"s and lentlﬁ‘s unpa.td minimum wages and unpazd-'

overl:lme compensation, an additional equal amount as liquidated damages,_ pre and post-judgment

_ .mwrest, a reasonable attomey’s fee and the cost of ﬂ:us acuon, and all other apphcab!c penalties and

£ otherrehefmﬂwCouﬂdeernsjust andpmper

i

Myrtle Bem:.h, South Carolina

Mamb%_(_._,i.’(}lﬁ

Respe:clﬁ:lly Subnutted

. MIKE KELLY LAW GROUP LL.C

D. Michael Kelly

- Stephen G. Vicari, II.

816 Broadway Street
Myrtle Beach, SC 29577 -

© 843-946-7550 (o)

843 946-9653 '
vicari
Attomeys for lenuﬁ's .

P
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